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                           A U.K. Court Without the Wigs 

         New Supreme Bench, Patterned on America's, Stirs Debate

                             By CASSELL BRYAN-LOW and JESS BRAVIN 
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Lord Phillips, center, and other justices of Britain's new Supreme Court outside their new building in London. Three U.S. Supreme Court justices -- Antonin Scalia, Stephen Breyer and Chief Justice John Roberts -- were on hand Friday to join in ceremonies marking the opening of the court, which breaks centuries of British legal tradition by making the top bench independent of parliament.

LONDON -- The justices of the U.S. Supreme Court long have been Anglophiles, routinely turning to antique English cases to help decide issues from gun rights to terrorism.

The late Chief Justice William Rehnquist had gold stripes stitched into his robe to emulate the British Lord Chancellor's costume in a Gilbert and Sullivan opera.

Now, the Mother Country is following the lead of its offspring. This month, the U.K. replaced its Law Lords -- a committee of noblemen that served as the highest tribunal for much of Britain -- with the new Supreme Court of the United Kingdom. It isn't just the name that echoes the top American court. For the first time, the U.K.'s highest court is fully separated, American-style, from Parliament and its legislative function.

The occasion is noteworthy enough that the U.S. Supreme Court canceled its session Friday so that Chief Justice John Roberts and Associate Justices Antonin Scalia and Stephen Breyer could attend the U.K. court's opening, with Queen Elizabeth II presiding.

"Over 200 years or more of our Supreme Court history, the cases are filled with references that show our law is based on English law," said Justice Breyer. "They are perhaps taking a leaf from our book."As Britain looks to address perceived shortcomings in its centuries-old system, it is sometimes finding that the U.S. offers alternatives that can be adapted to its own legal infrastructure.

One example: Today, the head of the U.K.'s Serious Fraud Office, charged with tackling corporate fraud and corruption, is trying to borrow from an American prosectorial model, pushing for a framework for plea negotiations to improve its poor conviction record. And U.S. practices are influencing debates here over a range of legal matters, from calls for tougher sentencing to the introduction of class-action suits.

The U.K. isn't seeking to clone the U.S. legal system that has evolved, with plenty of its own idiosyncrasies, over the past 200-plus years. And there remain many significant differences between the two supreme courts. The U.S. court derives its power from the U.S. Constitution, while the British court is created by Parliament. The British court generally doesn't have the power to strike down legislation, as its counterpart across the Atlantic does.

The new U.K. court is meant to be a modern upgrade, with a simpler structure, televised hearings and easier to access for the public. Nicholas Phillips, president of the new court, says a key benefit is making the whole process "more transparent."

That wasn't always the case. "One thing to be said against our old system was no one understood how it worked," said Harry Woolf, a former lord chief justice and former law lord.

On paper, the Supreme Court doesn't assume any official new powers. The new U.K. court, like the Law Lords before it, will have the final word on all kinds of cases other than criminal matters in Scotland, which remain under the Scottish legal system's High Court of Justiciary.

But the court's creation has drawn criticism here.

One reason is the hasty way in which the overhaul was first introduced. Another concern: Many legal specialists believe it will inevitably lead to greater confrontation between judges and the government.
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     Queen Elizabeth II with Lord Phillips, at right, during the official Friday opening of the Supreme Court of the United Kingdom.

As an example of how powerful U.S. judges have grown, some critics point to the 2000 election dispute that resulted in the U.S. Supreme Court's effectively awarding the presidency to George W. Bush.

"The danger is that you muck around with a constitution like the British Constitution at your peril, because you do not know what the consequences of any change will be," said former law lord David Neuberger in a recent interview with the British Broadcasting Corp. Lord Neuberger, who was recently appointed master of the rolls, one of the most senior judges in the U.K., declined to be interviewed.

A point of particular sensitivity is the prospect that the new top court will trump the role of legislators -- an accusation frequently made in the U.S. when courts wade into issues like abortion. The U.S. court's authority grew from a bare outline in the 1789 Constitution. Its role in vetting the laws of the land was asserted famously by Chief Justice John Marshall in his 1803 Marbury v. Madison opinion, and accepted only grudgingly by the executive and legislative branches in succeeding decades.

Peter Goldsmith, a former U.K. attorney general and currently a London-based partner at U.S. law firm Debevoise & Plimpton LLP, is among those who believe that judges of the U.K. Supreme Court could take on an American-style assertiveness. That has "important constitutional implications," Lord Goldsmith says. "There are some decisions that should be taken at the ballot box and some at the bench, but you should be careful which are which."

The head of the new court plays down the idea of a power grab. "I don't think we'll get too big for our boots," says Lord Phillips, in his new office with a view of the Houses of Parliament behind him.

Charles Falconer, a former lord chancellor who oversaw the implementation of the reform, agrees. "Even though it's got the same name, it's not going to be the great policy changer the U.S. Supreme Court is," says Lord Falconer, a London lawyer for the U.S. firm Gibson Dunn & Crutcher LLP. "In the U.K., we want our politicians to decide issues like abortion, not the judges."

It's no surprise that in their earliest days, American courts relied heavily on English law. Or that the U.S. Supreme Court, in 1792, decided to base its own procedures on those of the King's Bench and Chancery courts in London.
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                                   Queen Elizabeth II, Prince Philip and the justices of the Supreme Court of the United Kingdom
                                  U.K. Establishes New Supreme Court

How the court system for England and Wales works 

Lower Courts

The lower courts are divided into criminal and civil courts. The majority of minor criminal cases are heard in magistrates' courts. More serious criminal cases are moved from the magistrates' courts to the Crown Court. Most civil cases are heard by county courts. Tribunals handle most cases involving citizens and the state.

High Court

The High Court is divided into the Chancery Division (equity, tax and bankruptcy cases), the Family Division and the Queen's Bench Division (contract, tort and commercial cases). The Administrative Court, which is part of the Queen's Bench Division, and the Divisional Court, which sits in the Family and Chancery Divisions, hear appeals from the lower courts.

Court of Appeal

The Court of Appeal is divided into two branches — the Criminal Division and the Civil Division. These courts hear appeals from the High Court and, occassionally, from the lower courts and tribunals.

Supreme Court

It has the final word on all types of cases in the U.K. other than criminal matters in Scotland, which remain under the Scottish legal system's High Court of Justiciary. The judges also rule in disputes over so-called devolution to Scotland, Wales and Northern Ireland, or the granting of powers by central government to the regional level.

More striking is the degree to which the U.S. Supreme Court continues to cite English precedent. In last year's decision finding a right of personal self-defense in the Second Amendment, Justice Scalia cited at least 10 British cases, statutes and royal proclamations dating from 1671.

In a 2004 Guantanamo case, Justice John Paul Stevens, writing for the majority, cited English legal precedent dating as far back as the Magna Carta of 1215 to find that inmates could invoke habeas corpus, a legal challenge to unlawful detention.

Today, the U.K.'s most senior judges already have close links with their American counterparts. A tradition of exchanges was initiated under Chief Justice Warren Burger, who served from 1969 to 1986. Chief Justice Roberts has already been to the U.K. at least twice this year, including a visit in July, where he attended one of the final sessions of the Law Lords and spoke at a conference alongside the head of the new U.K. court, Lord Phillips. The British judiciary sent a delegation to the U.S. Supreme Court to gather research in preparation for setting up its own Supreme Court.

The new court has its roots in a surprise 2003 announcement by then-Prime Minister Tony Blair: Britain would end a more than 600-year association between the highest appeal court and the House of Lords. The proposal included abolishing the office of lord chancellor, the head of the judiciary, as well as replacing the Law Lords with a Supreme Court.

Mr. Blair hadn't consulted with the Law Lords or many other senior judges. "There was significant criticism that so few people had been involved in the discussion, and I believe the criticism was justified," says Lord Goldsmith, who, though attorney general at the time, hadn't been consulted.

While the government hadn't previously articulated plans to reform the Law Lords, the idea of separating the judiciary from the legislature had been debated among academics and judges. A leading proponent of reform had been the most senior law lord at the time, Thomas Bingham. (He had publicly advocated for separating the appeals court from the legislature.) The Law Lords -- officially called Lords of Appeal in Ordinary -- previously could participate in parliamentary debate, vote on legislation and even promote it. But in practice they rarely did.

Some senior judges and parliamentarians suspected a political motive for the reforms. The day after they were introduced, the prime minister announced a cabinet reshuffle. This included the resignation of then-Lord Chancellor Derry Irvine, who had clashed with Home Secretary David Blunkett over a number of issues, such as which office should be responsible for the court system. Mr. Blair wanted the role of the head of the court system to be more clearly defined within government as part of his efforts to create a stronger executive.

"The Labour government was keen to make reforms. This was a much needed reform," said Lord Falconer, who Mr. Blair named to replace Lord Irvine. The government, he said, "took the view that it was unacceptable for the final court of appeal in the United Kingdom to be a committee of one of the houses of legislature." A spokesman for Mr. Blair said he wasn't available for comment. Lord Irvine couldn't be reached.

Mr. Blunkett said the change to the lord chancellor role "was related to, but not central in, establishing the Supreme Court." The plan to abolish the lord chancellor's office was dropped but the role was reduced.

Many members of the senior judiciary and several of the law lords opposed the measures, many of whom didn't want to leave the House of Lords. But the Constitutional Reform Act of 2005 was passed by Parliament, establishing the Supreme Court with its own staff, budget and building. In addition to appeals cases, the judges also rule in disputes over the powers accorded to the governments of Scotland, Wales and Northern Ireland.

Some observers say the new court represents a shift toward a more federal model of government. The U.K. has already made several moves in that direction. Over the past decade or so, the central government has granted some powers to Northern Ireland, Scotland and Wales and adopted for the first time a written bill of rights in the shape of the Human Rights Act of 1998.

The new Supreme Court occupies the former Middlesex Guildhall building, which dates from 1913 and cost £58.9 million (about $96 million) to refurbish. Its location -- across the street from Parliament -- symbolizes the separation of powers, echoing the site of the U.S. Supreme Court building across from the Capitol in Washington. The Law Lords were previously housed in the Parliament building, because the court and its justices were actually a committee of the House of Lords.

For the official opening ceremony Friday morning, the 11 judges (one slot is vacant) shed their old red robes and the wigs worn by lords on formal occasions -- Lord Phillips calls it the "Father Christmas outfit" -- in favor of new ceremonial black robes, embellished with gold lace and thread.

The queen, who arrived to a trumpet fanfare, met Chief Justice Roberts and his colleagues as she toured the building. The justices were among the roughly 200 senior judges, ministers and other officials from around the world. Proceedings included speeches by the British prime minister and his minister of justice.

President Lord Phillips says there is some sadness at no longer being part of the Houses of Parliament. There, the appeals-court justices could lunch with friends from both chambers at the onsite canteen and attend momentous parliamentary debates.

"We all regretted leaving," said Lord Phillips.
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