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Op-Ed Contributors ………………

Restore the Senate’s Treaty Power 

                                                By JOHN R. BOLTON and JOHN YOO

THE Constitution’s Treaty Clause has long been seen, rightly, as a bulwark against presidential inclinations to lock the United States into unwise foreign commitments. The clause will likely be tested by Barack Obama’s administration, as the new president and Secretary of State-designate Hillary Clinton, led by the legal academics in whose circles they have long traveled, contemplate binding down American power and interests in a dense web of treaties and international bureaucracies.

Like past presidents, Mr. Obama will likely be tempted to avoid the requirement that treaties must be approved by two-thirds of the Senate. The usual methods around this constitutional constraint are executive agreements or a majority vote in the House and Senate to pass a treaty as a simple law (known as a Congressional-executive agreement). 

Executive agreements have an acknowledged but limited place in our foreign affairs. Congressional-executive agreements are far more troubling. They have evoked scathing attacks by constitutional experts and have been strongly resisted in the Senate, at least so far. 

The framers of the Constitution designed the treaty process with a bias against “entangling alliances,” as Thomas Jefferson described them in his first inaugural address. They designated the Senate as the body responsible to protect the interests of the states from being bargained away by the president in deals with foreign nations. The framers required a supermajority to ensure that treaties would reflect a broad consensus and careful, mature decision-making.

America needs to maintain its sovereignty and autonomy, not to subordinate its policies, foreign or domestic, to international control. On a broad variety of issues — many of which sound more like domestic rather than foreign policy — the re-emergence of the benignly labeled “global governance” movement is well under way in the Obama transition. 

Candidate Obama promised to “re-engage” and “work constructively within” the United Nations Framework Convention on Climate Change. Will the new president pass a new Kyoto climate accord through Congress by sidestepping the constitutional requirement to persuade two-thirds of the Senate? 

Draconian restrictions on energy use would follow. A majority of the Congress would be much easier for Mr. Obama to get than a supermajority of the Senate. A scholar at the Brookings Institution has already proposed that a new president overcome objections to this environmentalists’ holy grail by evading the Treaty Clause. 

President George W. Bush resisted many efforts at global governance. But his administration still sometimes fell into the temptation to flout the constitutional requirement of a two-thirds majority in the Senate. 

In 2002, the administration considered submitting the Treaty of Moscow, a nuclear arms reduction agreement, for majority approval of Congress. Vice President-elect Joe Biden, who was then the chairman of the Senate Foreign Relations Committee, privately made clear that he would vigorously oppose such an attempt to evade the Senate’s constitutional prerogatives. The administration agreed to submit the agreement as a treaty, and the Moscow agreement cleared the Senate. 

We hope the new vice president will not reverse his commitment to the Senate’s constitutional authority. But an administration determined to tie one hand behind America’s back might use Congressional-executive agreements to push the nation all too easily into quixotic and impractical global governance regimes. 

President Bill Clinton signed Kyoto, but the Senate in effect rejected it. He also signed the Rome Treaty of 1998 that established an International Criminal Court, which would subject American soldiers and officials to unaccountable international prosecutors and judges for alleged war crimes (including, potentially, the undefined crime of “aggression”). Mr. Clinton did not even send this agreement to the Senate. Mr. Bush “unsigned” it. Mr. Obama might re-sign it and seek approval by only a majority of both houses of Congress.

Other international regimes might restrict America’s freedom of action to defend itself. In 1999, the Senate rejected the Comprehensive Test Ban Treaty, which would have undermined America’s ability to verify the reliability and effectiveness of its nuclear deterrent. Mr. Obama has said he supports ratification. The historical precedents are that major arms control agreements must receive the approval of two-thirds of the Senate. 

President Bush, like President Clinton, did not sign a global agreement that would ban antipersonnel land mines, on the grounds that they are a key component of the American defense of South Korea. But his administration has pressed for ratification of the treaty on the law of the sea, which would subject disputes over the free passage of American naval vessels to the jurisdiction of an international maritime court — which the Senate has so far refused to ratify. 

If Mr. Obama were to submit either of these agreements for approval by a simple majority of the House and Senate, his actions would pose a serious challenge to American principles of law and democratic governance. Global governance schemes delegate power to independent international organizations to make and enforce laws that would apply domestically, by international bureaucrats who are unaccountable to Congress, the president, American public opinion or the democratic process. 

It is true that some multinational economic agreements, like Bretton Woods, the General Agreement on Tariffs and Trade and the North American Free Trade Agreement, went into effect after approval by majorities of Congress rather than two-thirds of the Senate. But international agreements that go beyond the rules of international trade and finance — that involve significant national-security commitments, or that purport to delegate lawmaking and enforcement functions to international organizations, or that could fundamentally alter the American constitutional system of individual rights — should receive the intense scrutiny of the treaty process, regardless of their policy merits. 

By insisting on the proper constitutional process for treaty-making, Republicans can join Mr. Obama in advancing a bipartisan foreign policy. They can also help strike the proper balance between the legislative and executive branches that so many have called for in recent years. 

John R. Bolton, the ambassador to the United Nations from 2005 to 2006, is a senior fellow at the American Enterprise Institute and the author of “Surrender Is Not an Option.” John Yoo, a deputy assistant attorney general from 2001 to 2003, is a law professor at the University of California at Berkeley and a visiting scholar at the American Enterprise Institute. 
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Letters ………..
                  Making a Treaty: The Senate’s Role 

To the Editor:

Re “Restore the Senate’s Treaty Power” (Op-Ed, Jan. 5):

Now that the Democrats are about to gain control of the presidency and Congress, John R. Bolton and John Yoo claim that only the Senate can approve a broad range of international agreements. While Article II of the Constitution gives the Senate this power, Article I grants both houses authority to approve them as well. Congress has repeatedly exercised its Article I power to approve fundamental international charters, including Nafta and the World Trade Organization.

Mr. Bolton and Mr. Yoo are also on weak ground in suggesting that Congress has used its Article I authority only in the field of international trade. Both houses have acted under Article I to approve key national security accords, like the SALT agreement with the Russians or the recent United States-India nuclear agreement. 

Mr. Bolton and Mr. Yoo, however, don’t even mention Article I. While their claim would enable a minority of Senate Republicans to veto international agreements, it does not have a basis in either the constitutional text or precedent.

Bruce Ackerman
Oona Hathaway

New Haven, Jan. 5, 2009

The writers are professors of law at Yale and the University of California, Berkeley, respectively.

                                       ………………………………..
To the Editor:

John R. Bolton and John Yoo would have the treaty power of the Senate restored whereby new treaties would once again be enacted only by a two-thirds majority of the Senate rather than by circuitous means that bypass the necessity of an enormously difficult consensus. Fine.

But if they really want to restore the treaty power of the Senate, let us begin by reaffirming the treaties we have already signed, which according to Article VI of the Constitution makes them the “supreme law of the land.” I am thinking of a long list of treaties beginning with the 1948 Universal Declaration of Human Rights, which holds that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.” We could start there and work our way forward.

John Yoo seemed to have missed a few of those Senate-approved treaties a few years ago when he wrote what are now being referred to as “the torture memos.” Judith McDaniel

Tucson, Jan. 5, 2009





………………………………..
To the Editor:

John R. Bolton and John Yoo’s defense of treaties is intriguing, but also ironic. 

Federal courts have consistently upheld the constitutionality and appropriateness of Congressional-executive agreements. Far from being rare and reviled, these agreements are more common than treaties, and the Senate approves hundreds each year.

The writers defend the use of Congressional-executive agreements for trade and finance, but would not for climate change. This makes no sense. Climate pacts are, among other things, complex economic agreements. Like trade deals, they are lengthy to negotiate, hard to undo and also have successive “rounds.”

Because they require extensive coordination, often in advance of international negotiations, these agreements would do a better job than treaties of forging a bipartisan climate policy.

It is ironic that these defenders of executive power are suddenly concerned about the Senate’s treaty prerogatives when Barack Obama becomes president. Nigel Purvis

William Antholis 

Washington, Jan. 5, 2009

The writers are, respectively, a scholar at Resources for the Future and president of Climate Advisers; and managing director of the Brookings Institution.






………………………………..
To the Editor:

It is certainly satisfying to see that John R. Bolton and John Yoo have rediscovered that “a bulwark against presidential inclinations” can even exist.

These two men — who contemptuously dismissed any restraints on executive power when they were in power, and forcefully advocated the absurd fantasy of a unitary executive — now worry that Congress might not assert its constitutional powers against the executive branch.

If they had shown the slightest inclination to uphold international treaties when they were in power — the United Nations Convention Against Torture, for instance, comes to mind — their plaintive cry would be considerably more persuasive today.

François Furstenberg

Montreal, Jan. 6, 2009






………………………………..
To the Editor:

During the years George W. Bush has occupied the White House, John Yoo has been the chief legal architect of an imperial presidency, subordinating the role of Congress and bypassing constitutional provisions for the balance of power.

Now that Barack Obama is soon to take office, Mr. Yoo and John R. Bolton, the pertinacious former ambassador to the United Nations, are rushing to turn the tables and agitating to eviscerate presidential authority.

Their motives are transparent and appalling. Martha D. Trowbridge

New York, Jan. 5, 2009
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